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CONFIDENTIALITY NOTICE 

This white paper has been prepared by DMA Consulting Group for general informational purposes. It does not 
constitute legal advice. Readers should consult qualified legal counsel regarding the application of the matters 
discussed herein to their specific circumstances. 
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EXECUTIVE SUMMARY 

Target-date funds (TDFs) have become the dominant default investment vehicle in America's 

defined contribution retirement system, commanding well over $3 trillion in assets. Their "set-

it-and-forget-it" reputation belies a compliance profile of considerable complexity. Variations 

in glide path design, the "to" versus "through" distinction, the prevalence of proprietary fund 

structures, undisclosed revenue-sharing arrangements, and the recent introduction of illiquid 

alternative assets into TDF portfolios all create significant exposure for investment advisers and 

broker-dealers who recommend, market, or distribute these products. 

This white paper examines the full spectrum of compliance and ethical obligations applicable to 

these intermediaries under federal securities law, FINRA rules, and, where applicable, the 

Employee Retirement Income Security Act of 1974 (ERISA). The paper begins with a definition 

and historical account of TDFs, proceeds through the applicable standards of conduct and 

specific regulatory obligations, and concludes with a summary matrix of key compliance 

imperatives. 

 

I.  WHAT IS A TARGET-DATE FUND? 

A target-date fund (TDF) — also referred to as a lifecycle fund or age-based fund — is a diversified 

investment vehicle, typically structured as a mutual fund or collective investment trust, that 

automatically adjusts its asset allocation over time in accordance with a predetermined "glide 

path" designed to align with an investor's anticipated retirement date. The fund's name ordinarily 

incorporates the projected retirement year (e.g., "2040 Fund" or "2050 Fund"), serving as both 

an identifier and a proximate investor-selection mechanism. 

The defining structural feature of a TDF is dynamic asset allocation. In early years, the fund 

maintains a relatively aggressive posture — typically weighted heavily toward equities — in order 

to pursue growth. As the target date approaches, the fund's portfolio is systematically rebalanced 

toward more conservative assets, principally fixed-income securities and cash equivalents, in 

order to reduce volatility and preserve capital as the investor approaches and enters retirement. 

A fundamental and frequently misunderstood design parameter is the distinction between funds 

managed "to" retirement and those managed "through" retirement: 

• A "to" fund reaches its most conservative asset allocation on or near the target date and 

generally holds that posture thereafter. It is designed for investors who plan to withdraw 

the bulk of their savings at retirement. 

• A "through" fund continues to adjust its glide path beyond the target date, maintaining a 

relatively higher equity allocation for years or decades after retirement. It is designed for 

investors who anticipate drawing down savings incrementally over a long post-

retirement period. 

 

Most TDFs are structured as funds of funds under the Investment Company Act of 1940, meaning 

they invest in a portfolio of underlying mutual funds rather than holding individual securities 
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directly. This layered structure has important implications for cost, conflicts of interest, and 

regulatory oversight, as discussed in Section V below. 

It bears emphasis at the outset that the target date in a TDF name does not guarantee a particular 

outcome, does not constitute a promise that sufficient assets will be available for retirement, and 

does not indicate that the fund becomes risk-free at any point in its life cycle. This fact — and the 

obligation to communicate it clearly — sits at the center of the compliance obligations examined 

in this paper. 

 

II.  HISTORICAL DEVELOPMENT OF TARGET-DATE FUNDS 

TDFs originated in the early 1990s as a solution to a widely documented problem: the inability or 

unwillingness of most 401(k) plan participants to make informed, ongoing investment decisions. 

Academic research had demonstrated that individual investors routinely made suboptimal asset 

allocation choices — over-concentrating in employer stock, failing to rebalance, and defaulting to 

money market funds out of risk aversion. The TDF was designed to provide professional, age-

appropriate portfolio management to investors who lacked either the knowledge or the inclination 

to manage their own retirement assets. 

The 1990s: Origins and Early Adoption 

The first TDFs were introduced in 1994, with Fidelity's Freedom Funds and Barclays Global 

Investors' LifePath series among the pioneering products. These early funds were novel in their 

approach but attracted limited assets; defined contribution plan participants and plan sponsors 

were unfamiliar with the concept, and the funds occupied a marginal position within the broader 

mutual fund industry. 

Throughout the late 1990s, TDFs grew modestly in number and assets, primarily through 

inclusion as investment options — rather than default options — in 401(k) plan menus. Their 

relative illiquidity of purpose (they were designed for long-horizon investors) and their complexity 

compared to single-asset-class funds constrained their early growth. 

The 2000s: The Pension Protection Act and the QDIA Designation 

The passage of the Pension Protection Act of 2006 (PPA) was the pivotal event in TDF history. 

Prior to the PPA, plan sponsors were reluctant to serve as automatic enrollment conduits into 

specific investments, fearing fiduciary liability if default investments lost value. The PPA 

addressed this concern directly by establishing a safe harbor for plan sponsors who enrolled 

participants into a Qualified Default Investment Alternative (QDIA) that met standards 

promulgated by the Department of Labor. 

In 2007, the DOL issued final QDIA regulations designating TDFs — along with balanced funds 

and managed accounts — as approved QDIA options. This designation transformed the TDF 

market. Plan sponsors, now protected from fiduciary liability for automatic enrollment defaults, 

rapidly adopted TDFs as their default investment. Assets in TDFs grew from approximately $71 

billion in 2005 to over $270 billion by 2008, and the growth continued at a rapid pace throughout 

the following decade. 
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The 2008 Financial Crisis: The First Major Regulatory Reckoning 

The 2008 financial crisis exposed a fundamental misunderstanding that had developed in the 

TDF marketplace. Many investors — and some plan sponsors — believed that funds with near-

term target dates (e.g., 2010 funds) would be conservatively positioned and largely protected from 

equity market losses. In fact, numerous 2010 vintage TDFs sustained losses in excess of 25% 

during the crisis, because their glide paths maintained significant equity allocations close to the 

target date, particularly "through" funds. 

The crisis prompted immediate congressional and regulatory attention. In 2009 and 2010, the 

SEC, DOL, and Department of the Treasury held joint hearings on TDF disclosure and marketing. 

The SEC subsequently proposed amendments to Rule 156 of the Securities Act — governing 

misleading statements in mutual fund marketing materials — specifically targeting TDF 

advertisements that obscured glide path risks. The SEC also solicited comment on whether TDF 

prospectuses should be required to disclose the "to" versus "through" distinction, the assumptions 

underlying the glide path, and the fund manager's retained flexibility to alter the path. 

The 2010s: Growth, Consolidation, and Fee Compression 

Despite the controversy generated by the financial crisis, TDF assets continued to grow 

dramatically throughout the 2010s, driven by ongoing automatic enrollment adoption among 

plan sponsors and steady inflows from the large Baby Boomer cohort approaching retirement. By 

2020, TDF assets under management exceeded $2.8 trillion, and TDFs had become the single 

largest category of assets in U.S. 401(k) plans. 

The decade also witnessed significant industry consolidation, with the TDF market increasingly 

dominated by a small number of large asset managers — primarily Vanguard, Fidelity, and T. 

Rowe Price — each offering proprietary fund families composed of their own underlying mutual 

funds. This concentration intensified the conflicts of interest associated with proprietary TDF 

structures, which are examined in Section V of this paper. 

Fee compression, driven by the competitive pressure of index-based TDF strategies, became a 

defining feature of the market. The emergence of collective investment trust (CIT) structures as 

an alternative to retail mutual funds — particularly for large plan sponsors — further complicated 

the regulatory landscape, as CITs are regulated by the Office of the Comptroller of the Currency 

and state banking regulators rather than the SEC. 

The 2020s: Emerging Risks and Current Regulatory Environment 

The current decade has introduced two significant new dimensions of regulatory complexity. 

First, a March 2024 report by the Government Accountability Office found that DOL guidance on 

TDF selection had not been updated since 2013 and failed to address the rapid growth of CIT-

structured TDFs, which by 2022 accounted for 79% of all net TDF inflows. The GAO 

recommended that the DOL update its guidance to address these structures and to incorporate 

recent market developments. 

Second, and more controversially, the current administration has directed the DOL to revisit 

guidance allowing the inclusion of illiquid alternative investments — private equity, private credit, 

and real assets — inside TDF portfolios used as plan default investments. Proponents frame this 

as democratizing access to alternative asset returns for retirement savers. Critics argue that 
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introducing illiquid, appraisal-based assets into the default investment for participants who 

expect daily liquidity represents an unacceptable and undisclosed risk transfer. This emerging 

issue is addressed in Section VIII, below. 

 

III.  THE FEDERAL REGULATORY FRAMEWORK 

TDFs are subject to a multi-layered regulatory framework reflecting their dual role as both 

securities products and retirement plan investments. The principal regulatory authorities are the 

Securities and Exchange Commission, the Financial Industry Regulatory Authority, the 

Department of Labor, and — in the case of collective investment trust structures — the Office of 

the Comptroller of the Currency. 

Securities and Exchange Commission 

TDFs structured as mutual funds are registered investment companies subject to the Investment 

Company Act of 1940 and the Securities Act of 1933. The 1940 Act imposes comprehensive 

requirements on fund organization, governance, and the prevention of conflicts of interest, 

including rules governing affiliated transactions under Section 17 and rules governing fund-of-

funds structures under Section 12(d)(1). The Investment Advisers Act of 1940 governs the conduct 

of investment advisers who manage or recommend TDFs. 

Financial Industry Regulatory Authority (“FINRA”) 

FINRA regulates broker-dealers who distribute TDFs through a series of conduct rules, including 

FINRA Rule 2111 (Suitability), FINRA Rule 2210 (Communications with the Public), and FINRA 

Rule 4512 (Customer Account Information). Following the adoption of Reg BI, FINRA has actively 

supplemented SEC guidance through regulatory notices, FAQs, and examination priorities that 

specifically address TDF-related recommendations. 

Department of Labor (“DOL”) 

When TDFs are offered as investment options within ERISA-governed plans — as is the case for 

virtually all 401(k) plan TDFs — the DOL's ERISA regulatory framework applies in addition to, 

and sometimes in tension with, the securities law framework. ERISA imposes a prudent expert 

standard, an exclusive benefit rule, and a prohibition on self-dealing that extend beyond the 

obligations imposed by securities law. 

Office of the Comptroller of the Currency (“OCC”) 

CIT-structured TDFs are not registered with the SEC and are not subject to the Investment 

Company Act. They are instead overseen by the OCC and state banking regulators. This creates a 

significant regulatory asymmetry in the TDF market, as CITs are not required to issue SEC-

registered prospectuses or comply with the 1940 Act's conflict-of-interest provisions, though they 

remain subject to ERISA where held in qualified plans. 

IV.  STANDARDS OF CONDUCT: FIDUCIARY DUTY AND REGULATION 
BEST INTEREST 

The threshold compliance question for any intermediary recommending or marketing a TDF is 

the standard of conduct to which that intermediary is subject. Investment advisers and broker-
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dealers operate under distinct but related legal frameworks, and dual registrants must navigate 

both simultaneously. 

Investment Advisers: The Fiduciary Standard 

Investment advisers registered under the Investment Advisers Act of 1940 owe their clients a full 

fiduciary duty derived from Section 206 of the Act. The SEC has interpreted this duty as 

comprising two components: a duty of care and a duty of loyalty. The duty of care requires the 

adviser to provide advice that is in the client's best interest, based on a reasonable understanding 

of the client's objectives, financial situation, and risk tolerance. The duty of loyalty requires the 

adviser to act in the client's best interest and not place the adviser's own interests ahead of the 

client's. 

Critically, the fiduciary duty cannot be discharged through disclosure alone. An adviser who 

identifies a conflict of interest cannot simply disclose it and proceed; the conflict must be 

eliminated or, where elimination is not practicable, mitigated to a point consistent with acting in 

the client's best interest. 

Broker-Dealers: Regulation Best Interest 

Broker-dealers recommending TDFs to retail customers are governed by Regulation Best Interest 

(Reg BI), adopted by the SEC in June 2019. Reg BI establishes a "best interest" standard that is 

more demanding than the prior suitability standard under FINRA Rule 2111, though it does not 

impose a full fiduciary duty. Reg BI requires broker-dealers to comply with four component 

obligations in connection with any recommendation of a securities transaction or investment 

strategy to a retail customer: 

• The broker-dealer must, prior to or at the time of the recommendation, 

provide full and fair disclosure of all material facts relating to the scope and 

terms of the relationship and all material facts relating to conflicts of 

interest associated with the recommendation. Disclosure Obligation: 

• The broker-dealer must exercise reasonable diligence, care, and skill to 

understand the potential risks and rewards of the recommended security or 

strategy and to have a reasonable basis to believe the recommendation is in 

the retail customer's best interest. Care Obligation: 

• The broker-dealer must establish, maintain, and enforce written policies 

and procedures designed to identify and, at a minimum, disclose, and where 

necessary mitigate or eliminate, conflicts of interest associated with 

recommendations to retail customers. Conflict of Interest Obligation: 

• The broker-dealer must establish, maintain, and enforce written policies 

and procedures reasonably designed to achieve compliance with Reg BI as a 

whole. Compliance Obligation: 

 

Enforcement Precedent 

In a significant enforcement action, the SEC censured a dually registered broker-dealer and 

investment adviser for violating the Care Obligation and Compliance Obligation of Reg BI after 

finding that representatives recommended higher-cost mutual funds to retail customers when 
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materially less expensive ETFs tracking identical strategies were available on the same platform. 

This precedent applies with full force to TDF recommendations, where share class, expense ratio, and 

the availability of lower-cost index-based alternatives must be affirmatively considered. 

 

V.  TDF-SPECIFIC DISCLOSURE OBLIGATIONS 

TDFs present distinctive disclosure challenges because their most consequential features — glide 

path design, the "to" versus "through" structure, and the composition of underlying funds — are 

not self-evident from the fund's name and are frequently misunderstood by retail investors. 

The Glide Path as a Material Fact 

The glide path is the single most important feature of a TDF, and both advisers and broker-dealers 

are required to ensure that clients and customers understand it prior to investment. For 

investment advisers, disclosure of the glide path is required as a matter of fiduciary duty; the glide 

path is per se a material fact about the investment. For broker-dealers, the Disclosure Obligation 

under Reg BI requires that all material facts relating to conflicts of interest and the nature of the 

recommendation be disclosed; the glide path is clearly material to any retirement savings 

recommendation. 

The SEC has proposed that TDF marketing materials include a prominent graphic — a table, chart, 

or graph — showing the allocation among asset classes over the full life of the fund, accompanied 

by an explanation that the allocation changes over time. Even absent final adoption of this specific 

requirement, the obligation to disclose the glide path clearly and accurately is well established as 

a matter of both securities law and FINRA rule. 

The "To" vs. "Through" Distinction 

Regulators, academics, and the DOL have identified the failure to communicate the "to" versus 

"through" distinction as one of the most persistent and consequential sources of investor 

confusion in the TDF market. A retiree who believes a "2025 Fund" will be conservatively 

positioned at retirement, and who in fact holds a "through" fund maintaining 50% or more equity 

exposure past 2025, may suffer losses that are entirely inconsistent with the investor's 

expectations and risk tolerance. The intermediary who recommended that fund without making 

the distinction explicit bears significant legal and ethical exposure. 

Prospectus and Offering Material Review 

Both investment advisers and broker-dealers are obligated to understand — not merely possess 

— the disclosure documents for any TDF they recommend. For mutual fund TDFs, this means 

reviewing the summary prospectus, the full statutory prospectus, and the most recent shareholder 

report. For CIT-structured TDFs, the intermediary must obtain and review the equivalent offering 

materials from the sponsoring bank, which may be less standardized and more difficult to obtain. 

The SEC has also specifically sought comment on whether TDF prospectuses should disclose: the 

assumptions underlying the glide path design; the manager's retained flexibility to alter the glide 

path; the number of times the glide path has been changed historically; and the fund's asset 

allocation at the landing point.  Intermediaries should treat this information as material 

regardless of whether it is formally required. 
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Collective Investment Trust Structures 

The regulatory asymmetry between mutual fund TDFs and CIT TDFs creates a particular 

compliance burden for intermediaries who recommend CIT-structured products. Because CITs 

are not required to issue SEC-registered prospectuses or comply with the 1940 Act's conflict-of-

interest regime, intermediaries bear a greater affirmative duty to investigate and disclose the 

fund's investment strategy, cost structure, glide path, and underlying investments. The GAO's 

2024 finding that DOL guidance does not adequately address CIT-structured TDFs underscores 

the importance of this independent due diligence obligation. 

 

VI.  THE CARE OBLIGATION AND THE ANALYSIS OF ALTERNATIVES 

One of the most operationally demanding aspects of TDF compliance is the affirmative obligation 

to consider reasonably available alternatives before making a recommendation. This obligation 

arises under both the investment adviser fiduciary standard and Reg BI's Care Obligation. 

The SEC has stated clearly that a broker-dealer generally should consider reasonably available 

alternatives as part of determining whether a recommendation is in the best interest of the retail 

customer, and that a broker-dealer should have a reasonable process for establishing and 

understanding the scope of alternatives to be considered. Similarly, the SEC's fiduciary 

interpretation for investment advisers makes clear that the duty of care includes a duty to seek to 

obtain the best execution available and to consider the range of investment options consistent 

with the client's investment strategy. 

In the TDF context, this obligation requires intermediaries to evaluate, at minimum: 

• TDFs are frequently available in multiple share classes with materially 

different expense ratios (e.g., institutional shares vs. retail shares vs. R-

class shares). Recommending a higher-cost share class when a lower-cost 

class is available on the same platform — without a basis for believing the 

higher-cost class is in the customer's best interest — is a paradigm Care 

Obligation violation. Share Class Selection: 

• Many TDF families offer both actively managed and passively managed 

(index) versions of their funds. The sustained fee compression in the TDF 

market has made low-cost index TDFs available from multiple providers. An 

intermediary who recommends an actively managed TDF must have a 

reasonable basis for believing that the active strategy justifies the higher 

cost in the context of the specific customer's situation. Index vs. Active 

Strategies: 

• Where the intermediary's firm manages or distributes its own TDF family, 

the availability of non-proprietary alternatives must be considered and the 

conflict disclosed. The Care Obligation is not satisfied by recommending a 

proprietary TDF without affirmatively evaluating whether non-proprietary 

alternatives would be more appropriate. Proprietary vs. Non-Proprietary Funds: 

• For clients invested in large plans, CIT-structured TDFs may offer 

significantly lower fees than equivalent mutual fund products. Where this 
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option is available, the intermediary should be prepared to evaluate and 

discuss it. Mutual Fund vs. CIT Structures: 

 

VII.  CONFLICTS OF INTEREST IN TDF DISTRIBUTION 

TDFs are a particularly fertile environment for undisclosed or inadequately managed conflicts of 

interest, arising from the intersection of proprietary product structures, complex compensation 

arrangements, and the relative inattentiveness of TDF investors. 

Proprietary Fund Structures 

The TDF market is dominated by fund families in which the TDF sponsor is also the investment 

adviser to the underlying funds. This structure creates a direct economic incentive for the TDF 

manager to populate the fund-of-funds portfolio with its own, potentially higher-cost underlying 

funds rather than with the lowest-cost or best-performing options available across the market. 

Research has documented that TDF managers systematically favor proprietary underlying funds 

even where comparable non-proprietary options are available at lower cost. 

For investment advisers who distribute proprietary TDFs to their advisory clients, this conflict 

must be fully and fairly disclosed. Disclosure, however, is not always sufficient; where the conflict 

is so significant that it cannot be managed consistent with acting in the client's best interest, the 

fiduciary standard requires either eliminating the conflicted recommendation or, if the adviser is 

unwilling to do so, reconsidering the adviser-client relationship. 

For broker-dealers, the Conflict of Interest Obligation under Reg BI requires that policies and 

procedures be in place to identify the conflict and either disclose it and mitigate it, or eliminate it. 

A blanket disclosure that the firm distributes its own funds — without specific disclosure in 

connection with the individual recommendation — is unlikely to satisfy the Reg BI Disclosure 

Obligation. 

Revenue Sharing and Compensation Arrangements 

TDF distribution is frequently accompanied by compensation arrangements that create incentives 

for broker-dealers and their associated persons to recommend particular products. These include: 

• Distribution fees paid by the fund to the broker-dealer out of fund assets; 

these fees are included in the fund's expense ratio and reduce investor 

returns. 12b-1 Fees: 

• Fees paid by the fund or its administrator to the broker-dealer for record-

keeping and administrative services; these fees may not be visible in the 

published expense ratio. Sub-Transfer Agency Fees: 

• Direct payments from the fund manager to the broker-dealer, typically in 

exchange for shelf space or preferred placement on the firm's product 

platform; these payments are often not directly disclosed to individual 

investors. Revenue Sharing: 

Each of these arrangements must be disclosed as a material conflict of interest prior to or at the 

time of any TDF recommendation. The SEC has brought enforcement actions against investment 
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advisers and broker-dealers for failing to disclose compensation arrangements that created 

incentives to recommend particular funds. 

Affiliated Intermediary Compensation 

The SEC has specifically charged investment advisers with breaching their fiduciary duty by 

failing to fully disclose conflicts associated with compensation paid to an affiliated broker-dealer 

by a clearing broker in connection with trade execution and account services. Analogous 

arrangements are common in TDF distribution, where affiliated entities may receive payments 

from fund managers that reduce fund returns or create platform access advantages. These 

arrangements must be disclosed as material conflicts and, where they cannot be adequately 

managed through disclosure, must be restructured or eliminated. 

 

VIII.  MARKETING, ADVERTISING, AND PERFORMANCE 
REPRESENTATION 

The marketing of TDFs implicates several distinct regulatory frameworks and a set of ethical 

obligations that go beyond strict legal compliance. 

Rule 206(4)-1: The Marketing Rule for Investment Advisers 

Investment advisers marketing TDFs — whether directly or through third-party promoters — are 

governed by Rule 206(4)-1 under the Investment Advisers Act (the Marketing Rule). The 

Marketing Rule prohibits false or misleading statements in investment adviser advertisements 

and imposes specific requirements governing testimonials, endorsements, and third-party 

ratings. Recent SEC examination findings have identified recurring compliance deficiencies in the 

timing and clarity of required disclosures in marketing materials that use testimonials or third-

party ratings. 

FINRA Rule 2210 and the Prohibition on Performance Guarantees 

Broker-dealers marketing TDFs are subject to FINRA Rule 2210, which governs all 

communications with the public and requires that communications be fair, balanced, and not 

misleading. The rule specifically addresses the use of performance data and projected outcomes. 

Under current FINRA guidance, the use of language suggesting that an adviser anticipates, 

expects, predicts, or forecasts that a fund will deliver specific returns is prohibited. As FINRA 

noted in connection with proposed amendments to Rule 2210, the prohibition on "target returns" 

in retail communications remains in full effect. 

Rule 156 and Misleading TDF Marketing 

The SEC has proposed specific amendments to Rule 156 of the Securities Act to address 

statements in TDF marketing materials that could be misleading. Marketing materials that 

emphasize the fund's target date without adequately communicating the risk of loss, the meaning 

of the glide path, or the "to" versus "through" distinction create disclosure deficiencies under Rule 

156 and potentially under Section 17(a) of the Securities Act's anti-fraud provisions. 
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The Ethical Dimension of TDF Marketing 

Beyond strict legal compliance, TDF marketing raises ethical concerns that should inform the 

conduct of responsible intermediaries. TDFs are disproportionately held by unsophisticated 

investors who have been automatically enrolled in retirement plans and who may have no 

meaningful understanding of how their default investment operates. Research has documented 

that the combination of inattentiveness and opaque cost structures has resulted in material 

cumulative return losses for long-term TDF holders. The ethical intermediary will not merely 

comply with the letter of disclosure requirements but will affirmatively seek to ensure that TDF 

investors understand what they own. 

 

IX.  ERISA CONSIDERATIONS 

When TDFs are offered as investment options within ERISA-governed plans — as is the case for 

the overwhelming majority of TDF assets — a separate and overlapping fiduciary framework 

applies. This section provides an overview of the ERISA obligations most directly relevant to 

investment advisers and broker-dealers who operate in the plan distribution context. 

ERISA Section 404(a) requires that plan fiduciaries act: 

• Solely in the interest of plan participants and beneficiaries, and for the exclusive purpose 

of providing benefits; 

• With the care, skill, prudence, and diligence under the circumstances then prevailing 

that a prudent expert (a person familiar with such matters) would use; and 

• By diversifying plan investments so as to minimize the risk of large losses, unless under 

the circumstances it is clearly prudent not to do so. 

 

Investment advisers who are also ERISA fiduciaries — including those who provide investment 

advice to plan sponsors selecting TDFs as QDIAs — must satisfy the prudent expert standard in 

addition to the fiduciary duty under the Advisers Act. ERISA's prohibition on self-dealing under 

Section 406 is also directly relevant to the conflicts of interest discussed in Section VII above. 

Advisers who receive compensation from TDF managers in connection with plan advisory services 

may be engaged in a prohibited transaction absent an applicable exemption. 

Broker-dealers who distribute TDFs to plan participants are not automatically ERISA fiduciaries; 

fiduciary status under ERISA depends on the nature and regularity of their investment advice and 

whether that advice is rendered for a fee or other compensation on a regular basis. Following the 

DOL's various regulatory initiatives in this area, intermediaries should conduct a careful analysis 

of whether their TDF distribution activities trigger ERISA fiduciary status. 

 

 

 

 

 



DMA CONSULTING GROUP WHITE PAPER — TARGET-DATE FUND COMPLIANCE 

© 2026 DMA Consulting Group. For informational purposes only. Page 13 

 

X.  EMERGING RISK: ILLIQUID ALTERNATIVE ASSETS IN TDF 
STRUCTURES 

Perhaps the most significant emerging compliance risk in the TDF market concerns the potential 

inclusion of illiquid alternative investments — private equity, private credit, and real assets — 

within TDF portfolios offered as ERISA plan default investments. The current administration has 

directed the DOL to revisit guidance that would permit such inclusions, framing the initiative as 

a measure to democratize access to alternative asset returns for retirement savers. 

Regulatory and Ethical Alert 

Introducing illiquid, appraisal-based assets into the default investment option for defined 

contribution plan participants creates compliance risks that are qualitatively different from those 

associated with conventional TDF structures. Participants who are automatically enrolled in a plan 

default investment have a reasonable expectation of daily liquidity and transparent, market-based 

valuation. Neither expectation may be met by a TDF that includes private equity or private credit 

allocations. 

Intermediaries who recommend or market TDFs containing alternative assets must conduct 

heightened due diligence on liquidity risk, valuation methodology, fee layering, and the 

appropriateness of the underlying alternative strategies for retail retirement investors. Standard 

TDF disclosure frameworks may be insufficient for these products. 

 

From a compliance standpoint, the introduction of alternatives into TDF structures implicates 

several specific obligations: 

• Alternative investments within a TDF may carry layered fee structures — 

management fees, carried interest, and fund-of-funds fees — that materially 

exceed the expense ratios of conventional TDF products. These additional 

costs must be disclosed and evaluated as part of the Care Obligation and the 

alternatives analysis. Fee Layering: 

• Appraisal-based valuations of private assets introduce valuation risk that is 

absent from publicly traded securities. Intermediaries must understand and 

disclose this risk and evaluate whether it is consistent with the investor's 

retirement savings objectives. Valuation Transparency: 

• Participants who need to change their investment allocations, take hardship 

withdrawals, or transition to retirement income strategies may face 

constraints if their TDF holds illiquid assets. This risk is particularly acute 

for near-retirement participants in "to" funds and must be affirmatively 

disclosed. Liquidity Risk: 

 

XI.  SUMMARY OF COMPLIANCE IMPERATIVES 

The following table summarizes the principal compliance obligations applicable to investment 

advisers and broker-dealers in connection with TDF recommendations and marketing. It should  
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be read as a framework for compliance program development rather than an exhaustive statement 

of all applicable requirements. 

 

Obligation Investment Adviser Broker-Dealer 

Standard of Conduct Full fiduciary duty — IAA § 206; 
duty of care and loyalty 

Regulation Best Interest (Reg BI) — 
best interest, not merely suitable 

TDF Glide Path 
Disclosure 

Affirmative duty to disclose material 
facts; glide path is per se material 

Disclosure Obligation: full and fair 
pre-recommendation disclosure 

Alternatives Analysis Required by fiduciary duty; less 
expensive or better-suited options 
must be considered 

Care Obligation: reasonable process 
for evaluating reasonably available 
alternatives 

Conflict of Interest Full and fair disclosure; mitigation 
where disclosure is insufficient 

Conflict of Interest Obligation: 
disclose, mitigate, or eliminate 

Proprietary Fund Bias Heightened scrutiny; affirmative 
disclosure and substantive 
justification required 

Must be disclosed and mitigated; 
cannot override best-interest 
standard 

Marketing / 
Advertising 

Marketing Rule (Rule 206(4)-1); no 
false or misleading statements 

FINRA Rule 2210; Rule 156 of 
Securities Act; no performance 
guarantees 

ERISA Overlay If ERISA fiduciary: prudent expert 
standard and exclusive benefit rule 
apply 

If ERISA fiduciary: same; DOL co-
regulation of plan distributions 

Fee Transparency All compensation arrangements 
must be disclosed as material 
conflicts 

12b-1 fees, revenue sharing, sub-TA 
fees must be disclosed pre-
recommendation 

 

CONCLUSION 

Target-date funds have become the cornerstone of retirement savings for millions of American 

workers. Their structural complexity — glide path variability, the "to" versus "through" 

distinction, fund-of-funds cost layering, proprietary conflicts, and compensation-driven 

distribution incentives — means that they are not the compliance-light product that their "set-it-

and-forget-it" marketing suggests. Investment advisers and broker-dealers who recommend, 

distribute, or market TDFs carry significant obligations under federal securities law, FINRA rules, 

and, where applicable, ERISA. 

These obligations are not merely technical. They reflect the fundamental purpose of securities 

regulation: to ensure that investors — particularly retail investors saving for retirement — receive 

advice and information that is honest, complete, and genuinely aligned with their interests. The 

adviser or broker-dealer who takes seriously the disclosure obligations, the alternatives analysis, 

the conflict management requirements, and the marketing standards discussed in this paper will 

not only satisfy the regulator's expectations but will serve the actual interests of the clients and 

customers who depend on these funds for their financial security in retirement. 
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DMA Consulting Group is available to assist investment advisers, broker-dealers, and their 

compliance professionals in designing and implementing TDF-specific compliance policies and 

procedures, conducting due diligence on TDF products and their cost structures, and reviewing 

marketing and disclosure materials for compliance with applicable legal requirements. 

 

DISCLAIMER 

This white paper has been prepared by DMA Consulting Group for general informational purposes only. It does not 
constitute legal advice and should not be relied upon as such. The regulatory framework described herein is subject 
to change, and readers should consult qualified legal counsel regarding the application of the rules and standards 
discussed herein to their specific circumstances. DMA Consulting Group is a regulatory advisory firm and does not 
provide legal representation. 


